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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

No. 88103 At Law 
William Gordon Irvin, Plaintiff , 
vs. 

George Joerns and Maud Joerns, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed October 9—1936 

In the District Court of the United States for the District 

of Columbia 

Law No. 88103 

William Gordon Irvin, 5516 39th Street, N. W., Plaintiff , 

vs. 

George Joerns and Maud Joerns both of 6031 Utah Avenue, 

N. W., Defendants. 


FIRST COUNT: 

The plaintiff, William Gordon Irvin, sues the defendants, 
George Joerns and Maud Joerns, for that, heretofore, to- 
wit, July 22, 1936, the defendants, by and through their 
servant or agent, who was then and there acting at the di¬ 
rection of the defendants, with force and arms made an as- 
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sault on him, the plaintiff, and then and there beat, bruised, 
and wounded and ill-treated him, and then and there gave 
and struck the plaintiff a violent blow and stroke on and 
about his head, cheek, jaw and ear, and struck and knocked 
him down to and upon the ground by means of which he, the 
plaintiff, was then greatly hurt, bruised and wounded about 
his head, cheek, jaw and ear, and the right side of his face 
was caused to swell, and did swell, and his right ear was 
cut and caused to bleed, and did bleed, and his jaws were 
caused to, and did become sore and partially disabled for 
a long time, to-wit, two weeks, and his neck was caused to 
become, and did become stiff and sore, and the plaintiff was 
rendered unconscious for a long time, to-wit, one-fourth of 
an hour, and the plaintiff became and was sick, sore, lame 
and disordered, and so remained and continued for a long 
space of time, to-wit, for the space of two weeks then next 
following, during all of which time he was partially 
2 : hindered and prevented from performing and tran¬ 

sacting his necessarv affairs and business bv him 
during that time to be performed and transacted; namely, 
that of a building contractor, and thereafter, to-wit, Sep¬ 
tember 1, 1936, by reason of and as a result of the said as¬ 
sault and the plaintiff’s said injuries resulting therefrom, 
as aforesaid, the plaintiff was caused to have and did have 
a continuous headache on the right side of his head and his 
left arm and leg were caused to and did become paralyzed 
and disabled and the plaintiff was caused to and did lapse 
into stupor and unconsciousness and was caused to suffer 
and did suffer and sustain a subdural hematoma, or encap¬ 
sulated blood clot on the right side of his head, for which, 
in an attempt to cure and heal the same, the plaintiff had to 
undergo and did undergo a surgical operation in the Emer¬ 
gency Hospital in connection with which bilateral trephines 
were necessary and made on each side of the mid-line in 
the vertex of his skull, and further surgical operations on 
the plaintiff’s skull may become necessary in the future 
because of said assault and injuries resulting therefrom. 
That by reason of his injuries aforesaid, the plaintiff has 
been compelled to expend and will in the future be com¬ 
pelled to expend large sums of money in and about his ef¬ 
forts to cure and heal himself for hospital bills, nurses’ 
bills, physicians’ and surgeons’ bills, medicines and band- 
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ages, and from the said date, to-wit, September 1, 1936, to 
the time of the filing of this declaration, the plaintiff, as a 
result of said assault and injuries, has been and in the 
future will be hindered and prevented from performing and 
transacting his necessary affairs in business by him dur¬ 
ing that time to be performed and transacted; namely, that 
of a building contractor, by reason whereof he has lost and 
will in the future be caused to lose large sums of monev in 
earnings and profits which he otherwise would have earned 
and received, and from the time of said assault to 
3 the time of the filing of this declaration, he, the plain¬ 
tiff, thereby suffered and underwent and will in the 
future suffer and undergo great mental and physical pain 
and suffering, all to the damage of the plaintiff in the sum 
of, to-wit, Twenty-five Thousand ($25,000.00) Dollars, in¬ 
cluding punitive damages in the sum of Ten Thousand 
($10,000.00) Dollars. 


WHEREFORE, the plaintiff brings this suit, and claims 
from the defendants and each of them the sum of Twenty- 
five Thousand ($25,000.00) Dollars as damages, including 
punitive damages in the sum of Ten Thousand ($10,000.00) 
Dollars as aforesaid, besides the costs of this suit. 


SECOND COUNT: 


The plaintiff, 'William Gordon Irvin, sues the defendants, 
George Joerns and Maud Joerns, for that, heretofore, to- 
wit, July 22, 1936, the defendants by their servant or agent, 
whose acts the defendants then and there ratified, with 
force and arms made an assault on him, the plaintiff, and 
then and there beat, bruised and wounded and ill-treated 
him, and then and there gave and struck the plaintiff a vio¬ 
lent blow and stroke on and about his head, cheek, jaw and 
ear, and struck and knocked him down to and upon the 
ground by means of which he, the plaintiff, was then greatly 
hurt, bruised and wounded about his head, cheek, jaw and 
ear, and the right side of his face was caused to swell, and 
did swell, and his right ear was cut and caused to bleed, and 
did bleed, and his jaws were caused to, and did become sore 
and partially disabled for a long time, to-wit, two weeks, 
and his neck was caused to become, and did become stiff and 
sore, and the plaintiff was rendered unconscious for a long 
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time, to-wit, one-fourth of an hour, and the plaintiff be¬ 
came and was sick, sore, lame and disordered, and so re¬ 
mained and continued for a long space of time, to-wit, for 
the space of two weeks then next following, during all of 
which time he was partially hindered and prevented from 
performing and transacting his necessary affairs and 
4 business by him during that time to be performed 
and transacted: namely, that of a building contrac¬ 
tor, and thereafter, to-wit, September 1, 1936, by reason of 
and as a result of the said assault and the plaintiff's said 
injuries resulting therefrom, as aforesaid, the plaintiff was 


caused to have and did have a continuous headache on the 
right side of his head and his left arm and leg were caused 
to and did become paralyzed and disabled and the plaintiff 
was caused to and did lapse into stupor and unconscious¬ 
ness and was caused to suffer and did suffer and sustain a 
subdural hematoma, or encapsulated blood clot on the right 
side of his head, for which, in an attempt to cure and heal 
the same, the plaintiff had to undergo and did undergo a 
surgical operation in the Emergency Hospital in con¬ 
nection with which bilateral trephines were necessary 
and made on each side of the mid-line in the vertex of his 
skull, and further surgical operations on the plaintiff’s 
skull may become necessary in the future because of the 
said assault and injuries resulting therefrom. That by 
reason of his injuries aforesaid, the plaintiff has been com¬ 
pelled to expend and will in the future be compelled to ex¬ 
pend large sums of money in and about his efforts to cure 
and heal himself for hospital bills, nurses’ bills, physicians’ 
and surgeons’ bills, medicines and bandages, and from the 
said date, to-wit, September 1,1936, to the time of the filing 
of this declaration, the plaintiff, as a result of said assault 
and injuries, has been and in the future will be hindered and 
prevented from performing and transacting his necessary 
affairs in business by him during that time to be performed 
and transacted; namely, that of a building contractor, by 
reason whereof he has lost and will in the future be caused 
to lose large sums of money in earnings and profits which he 
otherwise would have earned and received, and from the 
time of said assault to the time of the filing of this declara¬ 
tion, he, the plaintiff, thereby suffered and underwent 
5 and will in the future suffer and undergo great men- 
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tal and physician pain and suffering, all to the dam¬ 
age of the plaintiff in the sum of, to-wit, Twenty-five Thou¬ 
sand ($25,000.00) Dollars, including punitive damages in 
the sum of Ten Thousand ($10,000.00) Dollars. 

WHEREFORE, the plaintiff brings this suit, and claims 
from the defendants and each of them the sum of Twenty- 
five Thousand ($25,000.00) Dollars as damages, including 
punitive damages in the sum of Ten Thousand ($10,000.00) 
Dollars as aforesaid, besides the costs of this suit. 

THIRD COUNT: 


The plaintiff, William Gordon Irvin, sues the defendants, 
George Joerns and Maud Joerns, for that, heretofore, to- 
wit, July 22, 1936, the defendants were possessed of certain 
real estate in the city of Washington, District of Columbia, 
being lot number 74 square number 2319 and known as 
premises number 6031 Utah Avenue, Northwest, in said 
city and district, improved by a dwelling house which the 
defendants then occupied as their home, and on the date 
aforesaid, plaintiff entered and was on the said lot of the 
defendants, and the plaintiff was then and there measur¬ 
ing and determining the dividing line between the said lot of 
the defendants and the adjoining lot, the same being lot 
number 54 in said square, and known as premises number 
601 Utah Avenue, Northwest, in said city and district, of 
which the plaintiff was then possessed; that without af¬ 
fording the plaintiff a reasonable opportunity to remove 
himself therefrom, and with more force and violence than 
was necessary or reasonable, the defendants, by their ser¬ 
vant or agent, who was then and there acting in the presence 
of the defendants, made an assault on him, the plaintiff, and 
then and there beat, bruised and wounded and ill-treated him, 
and then and there gave and struck the plaintiff a violent 
blow and stroke on and about his head, cheek, jaw and ear, 
and struck and knocked him down to and upon the 
6 ground by means of which he, the plaintiff, was then 
greatly hurt, bruised and wounded about his head, 
cheek, jaw and ear, and the right side of his face was caused 
to swell, and did swell, and his right ear was cut and caused 
to bleed, and did bleed, and his jaws were caused to, and did 
become sore and partially disabled for a long time, to-wit, 
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two weeks, and his neck was caused to become, and did be¬ 
come stiff and sore, and the plaintiff was rendered uncon¬ 
scious for a long time, to-wit, one-fourth of an hour, and the 
plaintiff became and was sick, sore, lame and disordered, 
and so remained and continued for a long space of time, to- 
wit, for the space of two weeks then next following, during 
all of which time he was partially hindered and prevented 
from performing and transacting his necessary affairs and 
business by him during that time to be performed and trans¬ 
acted; namely, that of a building contractor, and there¬ 
after, to-wit, September 1, 1936, by reason of and as a re¬ 
sult of the said assault and the plaintiff’s said injuries re¬ 
sulting therefrom, as aforesaid, the plaintiff was caused to 
have and did have a continuous headache on the right side 
of his head and his left arm and leg were caused to and 
did become paralyzed and disabled and the plaintiff was 
caused to and did lapse into stupor and unconsciousness and 
was caused to suffer and did suffer and sustain a subdural 


hematoma, or encapsulated blood clot on the right side of 
his head, for which, in an attempt to cure and heal the same, 
the plaintiff had to undergo and did undergo a surgical 
operation in the Emergency Hospital in connection with 
which bilateral trephines were necessary and made on each 
side of the mid-line in the vertex of his skull, and further 
surgical operations on the plaintiff’s skull may become 
necessary in the future because of said assault and injuries 
resulting therefrom. That by reason of his injuries afore¬ 
said, the plaintiff has been compelled to expend and will 
in the future be compelled to expend large sums of money 
in and about his efforts to cure and heal himself 


7 for hospital bills, nurses’ bills, physicians’ and 
surgeons’ bills, medicines and bandages, and from the 
said date, to-wit, September 1, 1936, to the time of the fil¬ 
ing of this declaration, the plaintiff, as a result of said as¬ 
sault and injuries, has been and in the future will be hin¬ 
dered and prevented from performing and transacting his 
necessary affairs in business by him during that time to be 
performed and transacted; namely, that of a building con¬ 
tractor, by reason whereof he has lost and will in the 
future be caused to lose large sums of money in earnings 
and profits which he otherwise would have earned and re¬ 
ceived, and from the time of said assault to the time of the 
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filing of this declaration, he, the plaintiff, thereby suffered 
and underwent and will in the future suffere and undergo 
great mental and physical pain and suffering, all to the 
damage of the plaintiff in the sum of, to-wit, Twenty-five 
Thousand ($25,000.00) Dollars, including punitive damages 
in the sum of Ten Thousand ($10,000.00) Dollars. 

WHEREFORE, the plaintiff brings this suit, and claims 
from the defendants and each of them the sum of Twenty- 
five Thousand ($25,000.00) Dollars as damages, including 
punitive damages in the sum of Ten Thousand ($10,000.00) 
Dollars as aforesaid, besides the costs of this suit. 

FOURTH COUNT: 

The plaintiff, William Gordon Irvin, sues the defendants, 
George Joerns and Maud Joerns, for that, heretofore, to- 
wit, July 22, 1936, the defendants were possessed of certain 
real estate in the city of Washington, District of Columbia, 
being lot number 74 square number 2319, and known as 
premises number 6031 Utah Avenue, Northwest, in said 
city and district, improved by a dwelling house which the 
defendants, with their servants and guests, then occupied 
as their home, and on the date aforesaid, plaintiff entered 
and was on the said lot of the defendants, and the 
8 plaintiff was then and there measuring and deter¬ 
mining the dividing line between the said lot of the 
defendants and the adjoining lot, the same being lot num¬ 
ber 54 in the said square, and known as premises number 
6019 Utah Avenue, Northwest, in said city and district, of 
which the plaintiff was then possessed; that thereupon it 
became and was continued to be the duty of the defendants 
and each of them to protect and safeguard the plaintiff 
from assault and battery on him by the defendants’ ser¬ 
vants or guests so as to avoid injury to the plaintiff while 
lawfully on the said premises; notwithstanding their said 
duty, and in violation thereof, the defendants failed and 
neglected to protect and safeguard the plaintiff therefrom, 
and one of the defendants’ servants or guests was per¬ 
mitted to and did then and there in the presence of the de¬ 
fendants commit an assault and battery on the plaintiff, 
and the defendants’ said servant or guest then and there 
in the presence of the defendants gave and struck the 
plaintiff a violent blow and stroke on and about his head, 
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check, jaw and ear, and struck and knocked him down to 
and upon the grounds by means of which he, the plaintiff, 
was then greatly hurt, bruised and wounded about his head, 
cheek, jaw and ear, and the right side of his face was 
caused to swell, and did swell, and his right ear was cut 
and caused to bleed, and did bleed, and his jaws were 
caused to, and did become sore and partially disabled for a 
long time, to-wit, two weeks, and his neck was caused to 
become, and did become stiff and sore, and the plaintiff was 
rendered unconscious for a long time, to-wit, one-fourth 
of an hour, and the plaintiff became and was sick, sore, 
lame and disordered, and so remained and continued for a 
long space of time, to-wit, for the space of two weeks then 
next following, during all of which time he was partially 
hindered and prevented from performing and transacting 
his necessary affairs and business by him during that time 
to be performed and transacted; namely, that of a build¬ 
ing contractor, and thereafter, to-wit, September 1, 
9 1936, by reason of and as a result of the said assault 

and the plaintiff’s said injuries resulting therefrom, 
as aforesaid, the plaintiff was caused to have and did have 
a continuous headache on the right side of his head and 
his left arm and leg were caused to and did become par¬ 
alyzed and disabled and the plaintiff was caused to and did 
lapse into stupor and unconsciousness and was caused to 
suffer and did suffer and sustain a subdural hematoma, or 
encapsulated blood clot on the right side of his head, for 
which, in an attempt to cure and heal the same, the plain¬ 
tiff had to undergo and did undergo a surgical operation 
in the Emergency Hospital in connection with which bi¬ 
lateral trephines were necessary and made on each side of 
the mid-line in the vertex of his skull, and further surgical 
operations on the plaintiff’s skull may become necessary in 
the future because of said assault and injuries resulting 
therefrom. That by reason of his injuries aforesaid, the 
plaintiff has been compelled to expend and will in the fu¬ 
ture be compelled to expend large sums of money in and 
about his efforts to cure and heal himself for hospital bills, 
nurses’ bills, physicians’ and surgeons’ bills, medicines 
and bandages, and from the said date, to-wit, September 
1, 1936, to the time of the filing of this declaration, the 
plaintiff, as a result of said assault and injuries, has been 
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and in the future will be hindered and prevented from per¬ 
forming and transacting his necessary affairs in business 
by him during that time to be performed and transacted; 
namely, that of a building contractor, by reason whereof 
he has lost and will in the future be caused to lose large 
sums of money in earnings and profits which he otherwise 
would have earned and received, and from the time of said 
assault to the time of the filing of this declaration, he, the 
plaintiff, thereby suffered and underwent and will in the 
future suffer and undergo great mental and physical pain 
and suffering, all to the damage of the plaintiff in the sum 
of, to-wit, Twenty-five Thousand ($25,000.00) Dol- 
10 lars, including punitive damages in the sum of Ten 
Thousand ($10,000.00) Dollars. 

WHEREFORE, the plaintiff brings this suit, and claims 
from the defendants and each of them the sum of Twenty- 
five Thousand ($25,000.00) Dollars as damages, including 
punitive damages in the sum of Ten Thousand ($10,000.00) 
Dollars as aforesaid, besides the costs of this suit. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 


Order for Appearance 

Filed November 20 1936 

* • • 

The Clerk of said Court will please enter my appearance 
for the Defts. 

R. H. McNEILL 
Attorney for Defts. 


Pleas 

Filed November 27 1936 

. • * • 

Plea No. 1. 

The defendants, and each of them, appearing by their 
attorneys, Robert H. McNeill and Kelly Kash, and for 
Pleas to the Declaration of the plaintiff herein, state: that 
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said defendants, nor either of them, on to wit: July 22, 
1936, or any other time, by and through their servant and 
agent, with force and arms, or otherwise, made an assault 
on the plaintiff, as alleged in his Declaration herein filed, 
and the defendants say that as to any assault made upon 
plaintiff by anyone on said date of July 22, 1936, that the 
same was made without the direction or procurement 
11 or agency of said defendants, or either of them, and 
without their consent, and without any inducement 
bv them, and that as to anv such assault so alleged to have 
been made against said plaintiff on said date, at the time 
and place indicated, that defendants were without any re¬ 
sponsibility therefore, in fact or in law, and defendants, for 
a further plea to Count No. 1, say: that the plaintiff was 
not injured and did not suffer by reason of said assault as 
claimed in said Count No. 1, and on the other hand that 
any injuries so received were of slight, if any, consequence, 
and caused said plaintiff little, if any, inconvenience or 
damage, and that said plaintiff removed himself from the 
premises described in said Count No. 1, and carried on 
his 1 usual occupation in the usual manner thereafter. 

Plea No. 2. 


Pleading to Count No. 2 of the Declaration, the defen¬ 
dants say: that they did not, through their agent or ser¬ 
vant, or otherwise, make an assault on the plaintiff, on to 
wit: July 22, 1936, or at any other time, as alleged in 
plaintiff's Declaration, nor did they at any time ratify or 
approve an assault made upon said plaintiff by any other 
person on said date, or at any other time, nor was said as¬ 
sault made upon said plaintiff with the knowledge, consent 
or procurement of the defendants, or either of them, and 
that such assault as was made upon said plaintiff was with¬ 
out the consent, knowledge or procurement of said defen¬ 
dants, or either of them, and that said defendants are with¬ 
out fault or liability therefor, in fact or in law, and 
defendants, for a further plea to Count No. 2, say: that the 
plaintiff was not injured and did not suffer by reason of 
said assault as claimed in said Count No. 2, and on the other 
hand that any injuries so received were of slight, if any, 
consequence, and caused said plaintiff little, if any, incon¬ 
venience or damage, and that said plaintiff removed him- 
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self from the premises described in Count Xo. 2, and 

12 carried on his usual occupation in the usual manner 
thereafter. 

Pica No. 3. 

For a Plea to Count Xo. 3 of plaintiff’s Declaration, the 
defendants and each of them say: that they were possessed 
of certain real estate in the District of Columbia, as de¬ 
scribed in Plaintiff’s Declaration, and that plaintiff was on 
said real estate so owned by defendants on the date stated 
in his Declaration, but defendants deny that he was there 
for the purpose of measuring and determining the divid¬ 
ing line between the lot of the defendants and an adjoin¬ 
ing lot, possessed by plaintiff, and defendants further deny 
that while upon said real estate owned by defendants, and 
without the plaintiff being afforded a reasonable opportun¬ 
ity to remove himself therefrom, that he was then and there 
assaulted with force and violence by the defendants, 
through alleged servant or agent, who was then and there 
acting in the presence of defendants, and defendants say 
that the truth is that while upon the premises aforesaid, an 
altercation was entered upon between the plaintiff and a 
third party, during which altercation the plaintiff was 
struck a blow by said third party, but defendants deny that 
said third party was a servant or agent of said defendants, 
or either of them, or was acting by the consent, knowledge 
or procurement of defendants, or either of them, or that 
tliev had anvthing to do with said assault, or that thev 
failed in any duty to the plaintiff with respect thereto, and 
defendants sav that thev were entirely without knowledge 
of the purpose of said third party to do any act or thing 
against the plaintiff at the time and place aforesaid, or at 
any other time, and that all such acts were the acts of said 
third party, without the knowledge or procurement of de¬ 
fendants, or either of them, and that said third party was 
in no sense induced to do the acts complained of by the de¬ 
fendants, or either of them, or by any employment or 
agenev so to do bv the defendants or either of them, and 
defendants, for a further plea to Count Xo. 3, say: 

13 that the plaintiff was not injured and did not suffer 
by reason of said assault as claimed in said Count 

No. 3, and on the other hand that any injuries so received 
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wbre of slight, if any, consequence, and caused said plain¬ 
tiff little, if any, inconvenience or damage, and that said 
plaintiff removed himself from the premises described in 
Count No. 3, and carried on his usual occupation in the 
usual manner thereafter. 

Plea No. 4. 

For a plea to Count No. 4 of the declaration of plaintiff, 
the defendants, and each of them, sav: that on July 22, 
1936, they were possessed of certain real estate in the City 
of Washington, District of Columbia, known as Lot 74, 
Square 2319, premises 6031 Utah Avenue, Northwest, in 
said City and District, which said premises were occupied 
bV themselves, and not by servants and guests as alleged 
in said Declaration, and defendants further say that on said 
date, to wit: July 22, 1936, said plaintiff was upon the 
aforesaid premises, but defendants deny that he was there 
for the purpose of measuring and determining a dividing 
line between said premises and an adjoining lot possessed 
by plaintiff, and defendants further deny that plaintiff was 
on the premises as a guest of defendants, or in any capacity 
calling upon or requiring defendants to exercise any un¬ 
usual degree of protection or care over said plaintiff, or to 
exercise and exert any unusual safeguard over said plain¬ 
tiff either from an assault and battery of said plaintiff by 
some third party, or otherwise, and defendants say that 
they, in no respect, failed in any duty owing to plaintiff 
with respect to his presence on said premises, if any ex¬ 
isted, and they deny that the assault alleged to have been 
committed on said premises upon plaintiff was made by 
their permission or with their knowledge, consent or pro¬ 
curement, and that any assault so made was without the 
knowledge, consent or procurement of said plaintiff, 
14 and that had they had any previous knowledge of 
any assault about to be made upon plaintiff that they 
would have, as far as possible, prevented the same; that 
they had no such knowledge, and that such assault as was 
made upon the plaintiff was made without previous oppor¬ 
tunity to defendants, or either of them, or opportunity at 
the time thereof to prevent the same, but defendants deny 
that the plaintiff was injured by said assault as alleged by 
the Declaration, but say that on the other hand that any 
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injuries so received were of slight, if any, consequence, and 
caused said plaintiff little, if any, inconvenience or dam¬ 
age, and that said plaintiff removed himself from the prem¬ 
ises described in Count Xo. 4 and carried on his usual oc¬ 
cupation in the usual manner thereafter. 

Having fully pleaded to plaintiff’s Declaration, and each 
count thereof, defendants pray that the plaintiff recover 
nothing- by his said suit, and that they recover their costs. 

R. H. MeXEILL 
KELLY KASH 
Attorneys for Defendants. 


District Court of the United States for the District 

of Columbia 

Monday, April 4, 1938. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

* # # 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited Friday last and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, 
George Joerns, by the direction of the Court; and they sav 
they further find for the plaintiff as against defen- 
15 dant Maud Joerns, in the sum of Three Thousand 
Five Hundred Dollars ($3500.00) as compensatory 
damages and in the sum of Three Hundred Dollars 
($300.00) as punitive damages. 


Motion for a New Trial, dee. 

Filed April 7-1938 

# m • 

Xow comes the defendant Maude Joerns and moves the 
Court to set aside the verdict herein rendered against her 
and grant a new trial for the following reasons: 

(1) That the verdict of the jury was contrary to the evi¬ 
dence. 
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(2) That the verdict of the jury was contrary to the 
weight of the evidence. 

(3) That the verdict of the jury was contrary to the 
clear import of the charges of the Court on the law. 

(4) That the verdict of the jury was based upon passion 
and prejudice. 

(5) That the verdict of the jury was utterly unsupported 
bv anv substantial evidence showing anv form of authoriza- 
tion or instigation of the assault of one Gattis upon plain¬ 
tiff. 


( 6 ) 

ing. 


For other reasons to be made apparent at the hear- 
Respectfully submitted, 


R. H. McXEILL 
Attorney for Defendants. 


Service of copy of above Motion acknowledged this 7th 
day of April, 193S. 


ARTHUR J. HILL AND 
H. 


Attorney for Plaintiff. 


16 Motion to Strike Supplement to Motion for New 

! Trial and Additional Grounds Therefor 

Filed April IS 1938 

• • » 

Now comes the plaintiff, William Gordon Irvin, and 
moves the Court to strike out the supplement to motion 
for a new trial and additional grounds therefor, filed by 
the defendant, Maud Joerns, and as grounds therefor says: 

(1) The said motion was not timely filed. 

(2) The said motion and the affidavits in support thereof 
show that the evidence mentioned therein is not newlv dis- 
covered. 

(3) For other reasons apparent of record. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 
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Affidavit of Arthur J. Hilland 

• # • 

District of Columbia: s$: 

Arthur J. Hilland, being: first duly sworn, on oath says 
that he is the attorney for the plaintiff in the above-entitled 
cause, William Gordon Irvin, and makes this affidavit in 
opposition to the supplement to motion for new trial and 
additional grounds therefor, filed by the defendant, Maud 
Joerns. Affiant says that on, to-wit, April 6, 1938, E. H. 
Gattis, whose affidavit is appended to the defendant's said 
motion, was apprehended and taken in custody by 
17 officers of the Metropolitan Police Force for the Dis¬ 
trict of Columbia; that affiant was present in the 
Eighth Precinct Station House when the said E. H. Gattis 
was booked, and at that time said E. H. Gattis stated that 
when he was in Washington he made his headquarters 
with his sister, the defendant, Maud Joerns, at premises 
6031 Utah Avenue, Northwest, Washington, District of 
Columbia, where she lives. 

ARTHUR J. HILLAND 

SUBSCRIBED and SWORN to before me this 18 dav of 
April A. D. 1938. 

RICHARD A. MAHAR 
Notary Public, D. C. (Seal) 


18 District Court of the United States for the 

District of Columbia 

Wednesday, May IS, 1938. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

# • # 

Upon consideration of the motion of defendant, Maud 
Joerns, filed herein, for a new trial, it is ordered that said 
motion be, and the same is hereby overruled, and judgment 
on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of said 
defendant, Maud Joerns, the sum of Three Thousand 
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Eight Hundred Dollars ($3800.00), together with costs of 
suit to be taxed bv the clerk and have execution thereof. 

Further, it is considered that plaintiff take nothing by 
this action, as to defendant, George Joerns, that said de¬ 
fendant go hence without dav, lie for nothing held and re- 
cover of plaintiff his costs of defense to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant, Maud 
Joerns, by her attorney of record, in open Court, notes 
an appeal to the United States Court of Appeals for the 
District of Columbia: whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 


Memorandum 


May 25-1938. 

$50.00 Cash deposit in lieu of Bond on Appeal. 


19 Assignment of Errors 

Filed May 25 193S 

* # * 

The defendant Maud Joerns submits the following as¬ 
signment of errors on appeal to the United States Circuit 
Court of Appeals for the District of Columbia: 

1. That the Court erred in not instructing the jury on 
motion of said defendant's counsel to render a verdict in 
favor of said defendant. 

2. That the Court erred in holding that there was suffici¬ 
ent evidence in the cause against this defendant to warrant 
a submission of the cause to the jury for its verdict. 

3. That the Court erred in holding that there was any 
evidence introduced in the cause against the defendant to 
warrant its submission to the jury for its verdict. 

4. That the Court erred in holding that there was any 
substantial evidence sufficient to warrant a submission of 
the case to the jury for its verdict. 
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5. That the Court erred in refusing to set aside the ver¬ 
dict of the Jury rendered against this defendant in the 
sum of 

6. That the Court erred in refusing to grant said defen¬ 
dant’s motion for a new trial on the ground of newlv dis- 
covered and newly obtained testimony, said refusal being 
contrary to justice and an abuse of discretion by the Court. 

r. h. McNeill 

Attorney for Defendant-Appellant 


Memoranda 

June 4-1938. 

Date for filing Bill of Exceptions extended from time to 
time to and including July 8-1938. 


20 June 24-1938. 

Bill of Exceptions—filed. 


Julv 12-1938. 

Order granting motion to extend time to submit Bill of 
Exceptions to and including August 22, 1938—filed. 


August 27-1938. 

Bill of Exceptions submitted, Letts J. 


Order Extending Time for Settlement of Bill of Exceptions 

Filed August 27 1938 

* * # 

This cause coming on to be heard upon motion of coun¬ 
sel for the defendant, Maud Joerns, and the Bill of Excep¬ 
tions submitted by said defendant and proposed amend¬ 
ments thereto submitted by the plaintiff being before the 
Court, and said motion being considered, it is by the Court 
this 27th day of August, 1938, 
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ORDERED, That the time for settlement of said Bill of 
Exceptions be and it is hereby extended until the 7th day 
of October, 193S. 

This order is entered nunc pro tunc as of August 22,193S. 

F. DICKINSON LETTS 
Justice. 


Memorandum 

September 19-1938. 

Order of United States Court of Appeals extending time 
to file transcript of record to and including October 15, 
1938—filed. 


21 1 Motion to Strike Bill of Exceptions 

Filed October 1 1938 

* # * 

Now comes the plaintiff, "William Gordon Irvin, by his 
attorney of record, Arthur J. Hilland, and moves the Court 
to strike from the files the proposed bill of exceptions filed 
herein by the defendant, Maud Joerns, and as grounds 
therefor savs: 

(1) The said bill of exceptions was not submitted to the 
Court for settlement within the time provided by the rules 
of this Court. 

(2) The Court is without jurisdiction to settle the bill of 
exceptions because the same was not timely submitted to 
the Court for settlement. 

^3) Other reasons apparent of record. 

ARTHUR J HILLAND 
Attorney for Plaintiff 


Memorandum 

October 17-1938. 

Order of United States Court of Appeals extending time 
to file transcript of record to and including November 1, 
1938—filed. 


MAUD JOERNS VS. WILLIAM GORDON IRVIN. 


19 


Motion to Permit Settlement of Bill of Exception* 

Filed October 18 193S 

* ••* # 

Xow comes the defendant, Maud Joerns, and moves the 
Court to settle the Bill of Exceptions submitted, notwith¬ 
standing- the expiration of the time therefor, and further 
moves the Court to relieve said defendant from the effect 
of the mistake and excusable neglect of her counsel in not 
obtaining a further extension of the time to have said bill 
of exceptions settled. 

22 In support of this Motion defendant submits the 
following: 

(1) Affidavit of Bradford Ross, one of her counsel. 

(2) Letter from Arthur J. Hilland, admitting the cor¬ 
rectness of the facts stated in the Affidavit of Bradford 
Ross. 

(3) Memorandum on the law and rules covering appeals 
submitted by her counsel, R. H. McNeill. 

Respectfully submitted, 

ROBERT H. McNEILL 
Attorney for Defendant. 

Copy mailed to 
Arthur J. Hilland, Esq., 

October 18, 1938. 


Affidavit of Bradford Ross 

« # * 

District of Columbia, 55: 

Bradford Ross being first duly sworn, deposes and says: 
that on or about the 20th day of July, 1938, DeWitt Hyde, 
Esquire, associated with Arthur J. Hilland, Esquire, the 
latter attorney for plaintiff in the case of William Gordon 
Irvin v. Maud Joerns, Law No. 8S,103, called on the tele¬ 
phone the office of R. H. McNeill, Esquire, attorney for de¬ 
fendant in the aforementioned case, and conferred with 
affiant regarding an extension of time for filing the amend¬ 
ments to defendant’s bill of exceptions and an extension 
of time for submitting the bill of exceptions to the trial 
justice. Affiant signified his willingness to agree to an ex- 
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tensibn of one month for submitting the bill of exceptions 
to the trial justice, and later on that same day Mr. Hyde 
called on affiant, Mr. McNeill being out of the office, 

23 1 and a further discussion was had upon the extension 

desired. Affiant suggested that an extension of time 
for submitting the bill of exceptions for one month would 
be agreeable in order that it would not interfere with Mr. 
Hilland's vacation, and an extension of time for filing 
amendments to the bill of exceptions to the 29th of July 
was agreed on so that Mr. Hilland could have adequate time 
within which to file his amendments to the bill of excep¬ 
tions. Mr. Hyde considered the 22nd of August more con¬ 
venient for submitting the bill and wrote that date in, with 
approval of affiant, on the motion for extension of time 
which he had prepared, and left copy of said motion with 
affiant. 

Thereafter, on or about the 18th day of August 1938, be¬ 
fore affiant left for a short vacation, Mr. McNeill inquired 
of affiant the date agreed upon for submission of the bill of 
exceptions and affiant, having borne in mind the date Au¬ 
gust 25th, which he had advised originally for the submis¬ 
sion of the bill, and having momentarily forgotten the last 
minute change from the 25th of August to the 22nd of Au¬ 
gust which had been agreed upon, informed Mr. McNeill 
the date for submission was the 25th of August, 1938. 

Mr. McNeill relied upon affiant’s information as to the 
date of submission and was not apprised of the actual date, 
August 22nd, until the 24th day of August when affiant, 
having returned from his vacation, called Mr. Hilland on 
the telephone and inquired what hour on the next day, the 
25th, would be convenient for him to meet counsel for de¬ 
fendant and the trial justice, at which time Mr. Hilland 
informed affiant that the date had already passed. 

The copy of plaintiff’s motion for extension of time was 
left with affiant and remained in his files until after the 
22nd of August, and at no time did Mr. McNeill see the 
motion. 

BRADFORD ROSS 

24 SUBSCRIBED and SWORN TO before me this 
11" day of October, A. D., 1938. 

EDNA A. THOMAS 
Notary Public, D. C. 


(Seal) 
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Arthur J. Ililland Telephones 

— National 1.083-1984 

DeWitt S. Hyde Cable Address 

“Arthill” 

Law Offices of 
Arthur ,J. Ililland 

Shoreham Building, 15th and H Streets 
'Washington, D. C. 

October 12, 1938 

Hon. Janies M. Proctor 
Court House 
Washington, D. C. 

Re: Irvin vs. Joerns 


Mv dear Judge Proctor: 

I have had Mr. Hvde of mv office examine the affidavit 

» * 

made by Mr. Ross in the above case and find that the state¬ 
ments therein are substantially correct. 

So far as the applicability of the Federal Rules of Civil 
Procedure is concerned, it seems to me that the question is 
whether or not those rules can be construed to give to the 
Court jurisdiction over a matter that was lost before the 
rules went into effect. 1 have hastilv examined the rules 
for any provision that might be applicable, and particu¬ 
larly those cited by Mr. McNeill, and have found no pro¬ 
vision under which it may lie argued that the Court is given 
jurisdiction over a matter as to which jurisdiction was lost 
before the rules went into effect. 


Respectfully yours, 

ARTHUR J. HILLAND 
ah 

cc: to Robert H. McNeill 


25 Order Extending Time 

Filed October 18 1938 

* # m 

This cause coming on to be heard upon the motion of 
Maud Joerns, defendant, to have the time extended for the 
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settlement of the bill of exceptions, and the same being con¬ 
sidered upon the said motion, the affidavit of Bradford 
Ross, dated October 11, 1938, one of the counsel of said de¬ 
fendant, and a letter of Arthur J. Hilland, attorney of rec¬ 
ord for the plaintiff, bearing date of October 12, 1938, it is, 
by the Court, this ISth day of October, 1938, 

ORDERED that the time for settling the bill of excep¬ 
tions herein be and it is hereby extended to and including 
November 1, 1938. 

JAMES M PROCTOR 
Justice. 


26 Objections to Signing and Settling Bill of 

Exceptions 

Filed October 27 1938 
* # • 

Now comes the plaintiff, William Gordon Irvin, by his 
attorney of record, before the signing and settling of the 
bill of exceptions and objects to the signing and settling 
of the bill of exceptions for the reasons set forth in the mo¬ 
tion filed herein to strike from the files the bill of excep¬ 
tions. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 


27 Order 

Filed October 27 1938 
* # # 

This cause came on to be heard upon the motion of the 
plaintiff, William Gordon Irvin, to strike from the files the 
proposed bill of exceptions filed herein by the defendant, 
Maud Joerns, and thereupon it is by the Court this 27th 
day of October, A. D. 1938, 

ORDERED that the said motion be and the same is 
hereby overruled, to which exception is noted on behalf of 
the plaintiff. 

JAMES M PROCTOR 
Justice 
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28 District Court of the United States for the 

District of Columbia 

Thursday, October 27,1938. 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Civil Court, presiding. 

* * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by her attor¬ 
ney presents to the Court her Bill of Exceptions taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

JAMES M. PROCTOR, 

Justice. 


Appellant’s Designation of Record 
Filed May 25 1938 

• * • 

The Clerk will include in the designation of record the 
following: 

1. Declaration filed. 

2. Pleas of the defendant Maud Joerns. 

3. Appearance of the defendant. 

4. Joinder of issue. 

5. Motion of Maud Joerns, defendant, for a new trial. 

6. Motion of the defendant to set aside the verdict ren¬ 
dered against her. 

7. Bill of Exceptions. 

8. This designation of record. 

r. h. McNeill 

Attorney for Defendant-Appellant 


29 Designation on Behalf of Appellee 

Filed October 27 1938 

• * • 

Now conies William Gordon Irvin, appellee in the above- 
entitled cause, and designates parts of the record to be in- 
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eluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal, namely: 

(1) Motion to strike supplement to motion for a new 
trial and additional grounds therefor, and affidavit thereto 
appended. 

(2) The verdict and judgment. 

(3) Memorandum of the date of the tiling of the appel¬ 
lant's proposed bill of exceptions. 

(4) Memorandum of any and all orders extending the 
appellant's time within which to submit to the Court the 
bill of exceptions. 

(5) Memorandum showing that the last extension of the 
appellant's time within which to submit to the Court the 
bill of exceptions expired August 22, 1938. 

(6) Memorandum showing that the bill of exceptions 
was submitted to the Court for settlement on August 27, 
1938. 

(7) The appellee's motion to strike the bill of exceptions 
from the tiles and the Court's order overruling said mo¬ 
tion. 

(8) Copy of order passed by Mr. Justice Letts on Au¬ 
gust 27, 193S. 

(9) Appellant’s motion to permit settlement of bill of 
exceptions, affidavit of Bradford Ross and letter from 
Arthur J. Hilland mentioned therein, and the Court’s 
order, based on said motion, extending the time to Novem¬ 
ber 1, 1938 for settling the bill of exceptions. 

30 (10) Plaintiff's objections to the signing and 

settling of the bill of exceptions, filed October 27, 

1938. 

(11) Copy of this designation. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 

Service of a copy of the foregoing designation is hereby 
acknowledged this 27th day of October, 1938 

ROBERT H McNEILL 

E. Q. 
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31 District Court of the United States for the 

District of Columbia 


United States of America, 
District of Columbia, ss: 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 30, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein tiled, copies of which are 
made part of this transcript in cause No. 88103 at Law, 
wherein William Gordon Irvin is Plaintiff and George 
Joerns and Maud Joerns are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 31st day of October, 1938. 


C E STEWART, 

(Seal) Clerk 

32 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Apr 1-1939 Joseph 
W. Stewart, Clerk. 

In the United States District Court for the District of 

Columbia. 


Law No. 88,103. 

William Gordon Irvin, Plaintiff , 


vs. 

Maud Joerns, George Joerns, Defendants. 

Affidavit of E. H. Gattis 
District of Columbia, ss: 

The affiant, E. H. Gattis, being first duly sworn, states on 
oath as follows: 

I am a brother of the defendant, Mrs. Maud Joerns, I 
am one of the defendants in the above case but I was not 
present in Court at the time of the trial of this case before 
the jury and I had not been served with process as a defen¬ 
dant in this case previous to the said trial. 
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The difficulty in which the plaintiff is alleged to have been 
injured by affiant occurred substantially as follows: I was 
in the rear of the back yard of my sister, Mrs. Joerns’ home 
on July 22, 1936. I was untying the dog and 1 heard my 
sister command someone to stop breaking her hedge down 
and to get out of her yard. As soon as l finished untying 
the dog I walked around the north side of the house to the 
front of the house and around to the south side and there 
I came in contact with the plaintiff Irvin in conversation 
with Mr. Joerns. lie was very angry and excited in his ex¬ 
pressions and 1 immediately ordered him to get out of the 
yard, and upon ordering him to get out of the yard he 
dropped half of a yard stick he held in his right hand 
33 and seized a broom-handle, which he held in his left 
hand, with his right hand and raised it in motion to 
strike me. When he did that I stepped forward and struck 
him. I had never seen the plaintiff before. At that time 
the defendant Mrs. Joerns was not present and I had not 
seen her nor spoken to her at all. She did not say anything 
to me at that time and she knew nothing about my striking 
this man, nor about his drawing the broom-handle on me so 
far as I know, until after it had been done. She did not tell 
me to do it or in anv wav encouraged me to do it, and so far 
as I know she was not in sight at the time, the plaintiff drew 
the broom-handle on me or at the time I struck him. 

I was duly sober at the time and had not drunk any liquor, 
in fact I do not drink, and I had no part in this matter ex¬ 
cept that when I walked around to where the plaintiff was 
he showed that he was excited and angry and seemed to be 
acting in a threatening manner toward my brother-in-law, 
and I did not strike him and had no purpose in striking him 
until he made the demonstration toward me, indicating that 
he would strike me with the broom-handle. 

I did not strike the plaintiff any further nor attempt to 
and turned and went then into the house. 

Mrs. Joerns did not say anything to me at all about the 
plaintiff and she had nothing to do at all with my striking 
him in any way and in fact 1 did not know who it was caus¬ 
ing the disturbance around at the hedge until I went around 
and saw this man and saw him making the demonstration 
toward me with the broom-handle. 
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34 We had had breakfast a few minutes before this 
happened and Mr. Joerns and I were in conversation, 
and, as I recall, he had been playing solitaire. Mrs. Joerns 
was somewhere upstairs. 

E. H. GATTIS 


SUBSCRIBED and SWORN TO before me this 8 day of 
April, 1938. 

EDNA A. THOMAS 

(Notarial Seal) Notary Public, D. C. 

A true copy 
Test: 


CHARLES E. STEWART, Clerk 

By ANDREW A. HORNER 
Asst. Clerk. 

Endorsed on cover: No. 7269. Joerns, Appellant, vs. 
Irvin. United States Court of Appeals for the District of 
Columbia Filed Oct 31 1938 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

October Term, 1939. 

No. 7269. 

MAUD JOERNS, 

Appellant, 

vs. 

WILLIAM GORDON IRVIN, 
Appellee. 


BRIEF OF APPELLANT. 

This appeal is being prosecuted under the general 
jurisdictional powers of this .Court. 

Brief of Pertinent Facts. 

The plaintiff, (appellee) sued the defendants, Maud 
Joerns and George Joerns, her husband, charging in 
four counts, that the defendants, Maud and George 
Joerns, acting together, induced E. H. Gattis, a brother 
of the defendant, Maud Joerns, to assault the appellee 
and to seriously injure him in his bodily health. 

The case came on for trial before Proctor, J. and a 
jury and upon motion of the defendants, the Court 
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directed a verdict in favor of the defendant, George 
Joerns, upon all the evidence, but refused to so direct 
a verdict in favor of the defendant, Maud Joerns, and, 
as to her, submitted the ease to the jury. The jury 
returned a verdict against the defendant, Maud Joerns, 
in the sum of $3,500. compensatory and $300. as puni¬ 
tive damages (R. p. 13). 


WHEREUPON, the defendant, Maud Joerns, made 
her motion for a new trial (R. p. 13), which motion the 
trial court, Proctor, J., overruled; whereupon, a sup¬ 
plemental motion for new trial was submitted and 
overruled; whereupon Maud Joerns, defendant below, 
prosecuted her appeal to this Uourt. 


In the course of the effort of appellant to have this 
Court review the alleged error of the trial court in 
refusing to direct a verdict for appellant, she caused 
to be prepared an appropriate Bill of Exceptions, set¬ 
ting forth the substance of all the material evidence 
before the trial justice and the jury. Various orders 
were passed by the Court, the dates of which are here 
set out: 


May 25, 1938 
June 4, 1938 


June 24, 1938 
July 12,1938 


August 27, 1938 


—Bond or Appeal (R. p. 16). 

—Time for filing Bill of Exceptions, 
extended to July 8, 1938 (R. p. 
17). 

—Bill of Exceptions filed (R. p. 
17). 

—Order granting time to submit 
Bill of Exceptions to August 22, 
1938 (R, p. 17). 

—Bill of Exceptions submitted to 
Letts, J. (R. p. 17). 




August 27,1938 —Order by Letts, J. that time for 

settlement of appellant’s Bill of 
Exceptions and Amendments by 
appellee be extended to October 
7, 1938 (R. p. 18). 

September 19,1938 —Order of C. C. A. for D. C. ex¬ 
tending time to October 15, 1938 
to file transcript of record. 

October 1 , 1938 —Motion by appellee (R. p. 18) to 

strike bill of Exceptions. 


October 17,1938 


October 18,1938 


October 18,1938 


October 27,1938 


—Order of U. S. 0. A. for D. C. 
extending time to file transcript 
of record to November 1, 1938. 

—Motion to permit settlement of 
Bill of Exceptions notwithstand¬ 
ing lapse of time and affidavit of 
Counsel (R. p. 20). 

—Order by Proctor, J., extending 
time to settle the Bill of Excep¬ 
tions to November 1, 1938 (R. p. 
22 ). 

—Objections to signing and settling 
Bill of Exceptions filed (R. p. 
22 ). 


October 27, 1938 —Order overruling above objec¬ 
tions (R. p. 22). 

October 27, 1938 —Order settling Bill of Exceptions 

nunc pro tunc by Proctor, J. 


Upon the above order of Proctor, J., of October 27, 
1938, appellant’s Bill of Exceptions was certified to 
this Court under the terms of appellant’s designation 
of record (R. p. 23). 
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October 27, 1938 —Appellee filed his designation of 

record, including his motion to 
strike appellant’s Bill of Excep¬ 
tions (R. p. 24), and his objec¬ 
tions to the order of Proctor, J., 
signing and settling the Bill of 
Exceptions (R. p. 24). 

Upon appellant's bill of exceptions being brought 
to the attention of this Court, appellee presented a 
motion to strike the same and this Court ordered the 
bill of exceptions stricken from the record. Upon 
motion of appellant the court allowed certified, as a 
part of the record, affidavit of E. 11. Gattis in support 
of appellant's supplemental motion for a new trial. 

The action of Mr. Justice Proctor in signing appel¬ 
lant's bill of exceptions was based upon his considera¬ 
tion of an affidavit of Bradford Ross, Esq., to the effect 
that the bill of exceptions was submitted for considera¬ 
tion upon facts and circumstances convincing the Trial 
Justice that the bill of exceptions should have been 
signed and that the alleged delay was excusable and for 
good cause and without neglect or default on the part 
of appellant. An examination of the affidavit of Mr. 
Ross will show that ht fact the delay which occurred 
was chiefly at the instance of appellee's counsel, whom 
young Mr. Ross was endeavoring to accommodate. By 
this statement, it is not suggested that anv fault is 
chargeable to counsel for appellee, but that there was 
a mutual understanding that the extension of time 
should be made to August 22, 19‘>8, for the convenience 
ot counsel for appellee, and not for the convenience 
for counsel for appellant or for appellant personally. 
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Thereafter, by reason of a lapse of memory, young 
Mr. Ross failed to recall the exact date of the exten¬ 
sion, but, according to his recollection, the extension 
he had agreed to was to expire August 25,1938, when, 
in fact, the order extended the time only to August 22, 
1938. 


The chief counsel for appellant, Mr. McNeill, 
naturally and of necessity relied upon his junior as¬ 
sistant for the details of this extension, as appears 
from the following paragraph from Mr. Ross’ affidavit, 
sworn to October 11, 1938, and found on page 20 of the 
record: 

“Mr. McNeill relied upon affiant’s information 
as to the date of submission and was not apprised 
of the actual date, August 22nd, until the 24th day 
of August when affiant, having returned from his 
vacation, called Mr. Hilland on the telephone and 
inquired what hour on the next day, the 25th, 
would be convenient for him to meet counsel for 
defendant and the trial justice, at which time Mr. 
Hilland informed affiant that the date had already 
passed. 

“The copy of plaintiff’s motion for extension of 
time was left with affiant and remained in his files 
until after the 22nd of August, and at no time did 
Mr. McNeill see the Motion.’' 


As to the circumstances under which the extension 
was made, we quote the following from Mr. Ross’ affi¬ 
davit, found on page 20 of the record: 

“Affiant suggested that an extension of time for 
submitting the bill of exceptions for one month 
would be agreeable in order that it would not 
interfere with Mr. Hilland’s vacation, and an ex¬ 
tension of time for filing amendments to the bill of 
exceptions to the 29th of July was agreed on so 
that Mr. Hilland could have adequate time within 
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which to file his amendments to the bill of excep¬ 
tions. Mr. Hyde considered the 22nd of August 
more convenient for submitting the bill and wrote 
that date in, with approval of affiant, on the mo¬ 
tion for extension of time which he had prepared, 
and left copy of said motion with affiant.*’ 

On page 21 of the record will be found a signed 
statement by Arthur J. Hillaud, Esquire, attorney for 
appellee, that the facts stated in Mr. Ross* affidavit 
are ‘“substantially correct”. Therefore, the trial court 
had before him the facts stated in the Ross affidavit, 
and upon that affidavit, and in tin* exercise of a sound 
discretion ordered, 

, “That the time for settling the bill of exceptions 
herein l>e, and it is, hereby extended to and in¬ 
cluding November 1, 1938. ** (R. p. 22.) 

Arid on October 27, 1938, (R. p. 22) the trial justice 
overruled objections to the signing and settling of the 
bill of exceptions filed by counsel for appellees and on 
said date signed the bill of exceptions (R. p. 23). 

Following the above action of the trial justice the 
bill of exceptions was certified to this court, under a 
proper designation of record, and thereafter on mo¬ 
tion of appellee was stricken because not submitted to 
the trial justice on or before August 22nd, 1938, rather 
than August 25, 193S, this Court refusing to approve 
the action of the trial justice in extending the time on 
October 18, 1938, to and including November 1, 1938 
(R. p. 22). 

After the case reached this court application was 
made to this Court to have included in the record, 
certified from the District Court, an affidavit of E. H, 
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Gattis, filed with the District Court in support of ap¬ 
pellant's motion for a new trial. This application was 
approved by the Court and the affidavit certified (R. p. 
26). Subsequently, an application was made to this 
Court to allow certified, as a part of the record, an 
affidavit of Mrs. A. S. Bentley, filed with the District 
Court in support of appellant's motion for a new trial, 
which application was denied. 


As counsel for appellant views this record the fol¬ 
lowing questions are raised for consideration: 

1. The Bill of Exceptions stricken from the record 
in this cause was legally and properly signed and cer¬ 
tified to this Court and should be considered. Upon 
its consideration this Court should find that the Trial 
Court erred in not holding that there was no substan¬ 
tial evidence to go to the jury and that a directed 
verdict for appellant should have been directed. 

2. That the verdict of the jury, in favor of appellee 
and against appellant, upon no sufficient evidence, 
should have been set aside upon appellant’s motion 
therefor. 

3. That the Trial Court erred in refusing special 
instructions asked by appellant as disclosed by the 
Bill of Exceptions. 

4. That the Court erred in not granting a new 
trial upon the affidavit of E. H. Gattis and thereby 
abused its discretion w ith respect thereto. 
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ARGUMENT. 

With respect to Point Xo. 1 . counsel for appellant 
recdgnizes the fact that this Court lias passed an order 
in this cause striking the hill of exceptions from the 
record and refusing to allow the same to be printed and 
considered, as a part of this appeal. Briefs were filed 
upon the point when the motion to strike the bill of ex¬ 
ceptions was pending. The Court considered them 
and, notwithstanding the brief submitted by appel¬ 
lants, ordered the bill of exceptions stricken from the 
record. With all due respect to the action of the Court, 
it is earnestly represented here again that the Court 
erred in striking the bill of exceptions, and that not¬ 
withstanding its action heretofore taken, that question 
should be given full and careful consideration at the 
time of argument in order that no injustice may be 
done. 

As it stands today, the record is very incomplete, 
failing to show the substance of the testimony in the 
case, and likewise failing to show the action of the 
Court with respect to special instructions asked for by 
appellant and refused by the Court. Appellant's coun¬ 
sel is greatly embarrassed by this restriction but feels 
it to be a serious and compelling duty, notwithstand¬ 
ing the action of the Court already taken on the point, 
to again ask a thorough reconsideration of the matter 
in order that appellant may have her day in this Court 
on the complete record, approved by the District 
Court and certified to this Court, rather than upon the 
emasculated record printed and now officially under 
consideration. 
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It is believed that the Court misconceived the intent 
and purpose of its own rules and of the new Federal 
Rules of Civil Procedure in permitting so technical 
a consideration as existed in this case to cause an im¬ 
portant piece of litigation to be brought to this Court 
upon a partial record, rather than upon all the record 
made in the trial court. 

The Court will note from the Pleas of the defend¬ 
ant, found on pages 9, 10, 11, 12 and 13 of the Record 
that the defendant Maud .Joerns denied any responsi¬ 
bility for the assault made upon the plaintiff by her 
brother E. 11. Gattis. The issue as to whether she had 
anything to do with said assault by inspiring, suggest¬ 
ing or causing the assault, were sharply drawn in the 
pleadings, and, of course, it became the duty of the 
plaintiff to prove, by substantial evidence, that she 
was responsible for the assault. Otherwise there could 
have been no recoverv against her. When the case was 
completed and the evidence was all in appellant herein, 
through her counsel, moved the Court to direct a ver¬ 
dict in her favor because there was no substantial 
evidence shown. After extension, from time to time, 
over a period of months, the bill of exceptions was 
prepared in great detail, agreed to by both counsel, 
and submitted to the Court,—according to this Court’s 
interpretation —three days too Into. Agreed delays 
had occurred from the date of the trial to the date of 
final submission amounting to over ISO days. Actually, 
the last extension, as shown by the Ross affidavit (R. 
p. 20) was induced partially at least, by appellee’s 
counsel, without intent, at the time, on the part of 
either counsel, to take advantage of any possible lapse 
of memory. 
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It is now admitted in tlie record that the sole delay 
which has caused this case to ho thrown into its present 
precarious situation, in so far as the bill of exceptions 
goes, was a delay of three days, which the District 
Court excused by an official siyuiuy of the bill of ex¬ 
ceptions. 

With respect to Point Xo. 2. it is impossible to pre¬ 
sent an argument to this Court in view of its previous 
orders, unless the Court will read the bill of excep¬ 
tions, which appellant has available for submission to 
the Court at the argument of this cause. Hut, of course, 
appellant must withhold the same from the Court un¬ 
less advised that it is agreeable to the Court to receive 
and consider the same. In all earnestness, however, 
counsel states that should the Court release its order 
striking the bill of exceptions and agree to read and 
consider the same, it is believed that the Court will 
find that there was no substantial evidence to support 
the verdict of the jury against appellant and that the 
motion to set aside the verdict should have been grant¬ 
ed. 

to Point Xo. S, counsel is taking the liberty of re¬ 
producing in an appendix to this brief the prayers in 
question. It is urged that the Court will read the 
declaration, Record pages 1 to 9 inclusive, and then 
the special prayers, and it is believed that the Court 
will see, even without an examination of the bill of ex¬ 
ceptions, that the Court below erred in not granting 
the prayers. Of course, an examination of the bill of 
exceptions will show more clearly why the special 
prayers were necessary and important, and why their 
rejection was vital to the rights of appellant, but if the 
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Court decides not to read and consider the bill of ex¬ 
ceptions it will probably refuse also to consider the 
applicability of the special instructions asked for. 
This will re-emphasize the fact that, because of the 
slight lapse of memory of a junior law assistant, a 
case of real importance has not been heard in this 
Court on its merits, and appellant’s right to a review 
of alleged errors by the Court below denied. 

The Court erred in not granting a new trial upon 
the affidavit of E. H. Gattis and thereby abused its 
discretion with respect thereto. 

At this point it is necessary to bring to the atten¬ 
tion of the Court the nature of this case by briefly pre¬ 
senting the substantial allegations of the declaration 
and a like brief analysis of the pleas. 

The complaint charges that the defendant Maud 
Joerns and her husband, 

“By and through their servant or agent, who was 
then and there acting at the direction of the de¬ 
fendants, with force and arms, made an assault on 
the plaintiff”, 

from which assault grew certain alleged damages. 

The defendant Maud Joerns in her plea denied that 
she or her husband, 

“By and through their servant and agent, with 
force and arms, or otherwise, made an assault 
on the plaintiff”, 

and the issue was sharply drown upon this question 
and the jury found, in effect, that E. H. Gattis, the 
person charged as being the agent of the defendants, 
actually made an assault upon the plaintiff, which re- 
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suited in serious injury to him, and that the assault 
was instigated by the defendant Maud Joerns, appel¬ 
lant here. 

Evidence was taken on behalf of plaintiff and de¬ 
fendants on the above issue at great length, and the 
Court was asked thereupon to charge the jury specially 
as to the proof required in order to hold the defend¬ 
ants in damages, under the evidence. Tn view of the 
pleadings only, it would lu> apparent to the Court that 
the special instructions should have been granted in 
order that the jury might have had before it a clear 
statement of the law applicable to the evidence. The 
effect of the special instructions wore merely to bring 
to the jury’s attention principles of law applicable to 
and controlling of its consideration of the evidence 
and the weight the jurors should give it. 

It is earnestly believed that the charge, which is not 
in the record here presented, did not present fully and 
correctly the principles prayed for in defendants 1 
prayers which were refused by the Court. Therefore, 
failure to give the instructions requested was error 
and should be reviewed hv this Court on the pleadings 
and a new trial granted for that reason. 

Tt will be clear to the Court, after reading the plead¬ 
ings and the prayers, that they were appropriate and 
correctly stated the law, governing the issues raised by 
the pleadings. 

It is freely granted that the Court, if it adheres 
strictly to its previous orders in this cause, may not be 
willing to consider the question of the alleged errors 
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by the Court below in refusing to grant the special in¬ 
structions prayed for. But we are bringing them for¬ 
ward to show that the ends of justice demand a new 
trial in order that the appellant may be heard before 
another jury upon a correct statement of the law from 
the trial court. 

As stated above, in her analysis of the pleadings, the 
whole issue between the parties was whether or not 
the defendant Maud Joerns induced the affiant E. H. 
Gattis, her brother, to make an assault upon the plain¬ 
tiff, that is, whether or not she instigated, inspired or 
induced the assault to be made. She swore categoric¬ 
ally that she had no knowledge of the purpose of her 
said brother to make this assault, and was supported 
in this by her husband and other proof. The plaintiff 
below, and certain supporting witnesses testified only 
to the circumstantial facts from which the Court be¬ 
low, over appellant's objection, allowed to go to the 
jury. 

When the case went to the jury it was considered by 
the jurors without knowledge of the fact that appel¬ 
lant's brother, E. H. Gattis, knew anything about the 
assault or what instigated him or caused him to make 
the assault. The jurors merely had before them the 
evidence of the defendant Maud Joerns that she did 
not instigate nor authorize the assault, nor did the 
jurors know that appellant had used due diligence in 
having said witness brought into Court without suc¬ 
cess. 


An examination of the affidavit of E. H. Gattis, found 
on Record pp. 23, 26 and 27, will show that beyond 
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any reasonable question the verdict of the jury would 
have been in favor of the appellant, had the witness 
Gattis been present in Court and testified to the tacts 
stated in his affidavit. 

E. IT. Gattis’ affidavit completely exculpates appel¬ 
lant from any responsibility for the assault. Appel¬ 
lant had no more to do with it, accord in if to the Gattis 
affidavit than a complete stranger, who was not even 
on'the premises. Gattis made the assault on his own 
responsibility, without suggestion from anyone, and, 
so far as his affidavit discloses, without advance knowl¬ 
edge of appellant and without a word or act from her 
which would have inspired, instigated or suggested 
the assault. 


When the affidavit of K. II. Gattis was brought to 
tin* attention of the trial justice he .'should hare granted 
a noic trial In order that full justice might be done ap¬ 
pellant. His failure to do this was an abuse of judicial 
discretion and becomes a serious error in the case and 
demands a new trial. 


We urge the Court to read the following from the 
Gattis affidavit: 

‘‘He was very angry and excited in his expres¬ 
sions and I immediately ordered him to get out 
of the yard, and upon ordering him to get out of 
the yard he dropped half of a yard stick he held 
i in his right hand and seized a broom-handle, which 
i he held in his left hand, with his right hand and 
raised it in motion to strike me. When he did that 
i I stepped forward and struck him. 1 had never 
i seen the plaintiff before. At that time the de¬ 
fendant Airs. .Toerns was not present and I had 
not seen her nor spoken to her at all. She did not 
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say anything to me at that time and she knew 
nothing about my striking this man, nor about his 
drawing the broom-liandle on me so far as 1 know, 
until after it had been done. She did not tell me 
to do it or in any way encouraged me to do it, and 
so far as T knew she was not in sight at the time, 
the plaintiff drew the broom-handle on me or at 
tlie time 1 struck him.’’ (K. p. 2b.) 

The above-quoted paragraph presents the only true 
picture of the assault which could be given because it 
came from the onlv witness who knew whether he acted 
on his own initiative or was instigated by appellant oi¬ 
lier husband. Without his testimony the jury was left 
to speculate as to whether or not the previous neigh¬ 
borly wrangle between plaintiff and the defendant 
Maud Joerns might have been heard by the witness 
(lattis and miyht hare caused him to make the assault, 
or whether or not, after the wrangle, appellant, in 
anger, might have suggested that he make the assault. 

Not one sentence was introduced in the evidence by 
any witness either as to any conversation between ap¬ 
pellant and the witness (lattis , or that he heard the con¬ 
versation between appellant and the plaintiff, or that 
the plaintiff in any way influenced him to make the 
assault. 

In view of the above we have the strangely anom¬ 
alous picture of appellant being convicted by a jury 
for instigating an assault upon plaintiff, by her 
brother, with her brother's affidavit before the trial 
justice, in which lie swears that he committed the as¬ 
sault. without such instigation. Notwithstanding this 
the Court allowed a verdict to stand which contradict¬ 
ed the actual facts now known to have existed. 
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The above conditions bring up for tlie Court’s earn¬ 
est consideration the vital question of the Court’s duty 
as to a new trial, when evidence going to the very heart 
of the case and being decisive of it, is brought to the 
attention of the Court on a motion for a new trial im¬ 
mediately following a jury verdict. 

Counsel writing this brief has the verv greatest re- 
spect for the trial justice who tried this case and when 
counsel suggests to this Court that the trial justice 
abused bis discretion in not granting a new trial, it is 
not to be thought for a moment that counsel intends 
to reflect upon the utmost good faith of the trial justice 
in his action in the premises, lie merely took a view 
of the motion inconsistent, as we earnestly represent, 
with the correct principles governing the granting of a 
new trial under facts such as those existing in this 
case. 


One of the objects of the New Rules of Civil Proce¬ 
dure, in fact, the primary object, was to eliminate 
technicalities and formalities and to arrive at a cor¬ 
rect administration of justice by cutting out all legal 
excrescences and forms of procedure heretofore 
used for the purpose of preventing justice. The whole 
tenor and effect of the new rules, as well as decisions 
thereunder, were designed to bring about substantial 
justice in every given case irrespective of legal for¬ 
malities, technicalities, and forms of procedure which 
have been so strongly denounced bv the public, the bar 
and the bench for generations, and which have done 
more to bring the administration of justice into disre¬ 
pute than every other consideration. 
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Rule 59 of the Federal Rules of Civil Procedure and 
Proceedings of the American Bar Association Insti¬ 
tute, at Cleveland, 1938, on the subject of a new trial, 
provides as follows: 

“(a) GROUNDS. A new trial may be granted 
to all or any of the parties and on all or part of 
the issues (1) in an action in which there has been 
a trial by jury, for any of the reasons for which 
new trials have heretofore been granted in actions 
at law in the courts of tbe United States; and (2) 
in an action tried without a jury, for any of the 
reasons for which rehearings have heretofore been 
granted in suits in equity in tbe courts of the 
United States. On a motion for a new trial in an 
action tried without a jury, tlie court may open 
the judgment if one has been entered, take addi¬ 
tional testimony, amend findings of fact and con¬ 
clusions of law or make new findings and conclu¬ 
sions, and direct the entry of a new judgment.” 


From the above rule it would appear that it was the 
duty of the trial justice when he was advised that 
there existed additional testimony to proceed to take 
such additional testimony. While this was particu¬ 
larly true in cases tried without a jury, by analogy, the 
principle was equally applicable to cases tried before 
a jury. 

Sub-section (d) of Rule 59 went further than pre¬ 
vious rules by giving to the Court the right of “its 
own initiative** to “order a new trial for any reason 
for which it might have granted a new trial on motion 
of a party.” 

Under the old rules of procedure, recognized for 
generations, newly discovered evidence on a matter 
pertaining to the substance of a case has always been 
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the leading and most persuasive reason for granting 
a new trial. This has been particularly true wherever 
the new evidence would probably have been decisive 
of the issue before the jury. In no case could the 
proposed new testimony have been more clearly de¬ 
cisive as in this case, where the witness secured, after 
the jury verdict was rendered, was ready to testify 
in direct support of the defense of the defendant, of 
his ami knoirlcdffH. and to assume the entire responsi¬ 
bility for the assault, completely exculpating the de¬ 
fendant from such responsibility, which the jury had 
erroneously placed on her. 

Judicial discretion is abused, as the law interprets 
the term, whenever a judge fails to recognize the merits 
of an application for a new trial by correctly analyzing 
the probable effects of a new trial with the newly dis¬ 
covered evidence available, lie is only warranted in 
refusing such new trial when the defendant asking for 
it has unreasonably neglected to produce the proposed 
new evidence at the first trial. 

'It is unnecessary to quote at length from authori¬ 
ties to sustain the contention here made, since the prin¬ 
ciple is universally recognized. We cite a few sup¬ 
porting cases and could produce an almost unlimited 
number. 

Sharon v. Sharon, 75 Cal. 1, Ifi Pac. 345; 

Murray v. Buell, 74 Wis. 14, 43 X. W. 549; 

1 People v. R. Co., 29 X. Y. 418. 

This Court has repeatedly declared that a new trial 
will not be granted on newly discovered evidence ex¬ 
cept where there has been an abuse of discretion and 
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that conversely a new trial should be granted where 
tin*re lias been an abuse of discretion. 

Fitzgerald v. Dodson, 58 App. D. C. 150; 
Maudes v. Midgett, 49 App. D. C. 139. 

"Where it is obvious that the action of the Court 
perpetuated an unjust verdict and that a new trial with 
the newly discovered evidence at hand would probably 
have resulted in a verdict in favor of appellant, to 
deny a new trial under such obvious circumstances, 
constitutes an abuse of discretion of the gravest char¬ 
acter. 

The record shows no lack of diligence on the part of 
appellant in producing the witness Gattis at the trial. 

In our effort to secure the filing herein of the bill 
of exceptions we submitted various authorities to the 
Court. These authorities we think should have con¬ 
vinced this Court that the bill of exceptions should 
have been received and that the old rules of civil pro¬ 
cedure, and certainly the new rules of civil procedure, 
gave this Court abundant ground so to do. We bring 
the matter before the Court again in this brief in order 
that opportunity may be given it—should a new trial 
not be granted for the reasons above stated—to send 
the case back for a new trial on the ground that sub¬ 
stantial justice has been sacrificed to form, and with¬ 
out any fault on the part of appellant, and only be¬ 
cause of excusable neglect by one of her counsel par¬ 
ticularly charged with the duty of submitting the bill 
of exceptions on tinir , as required by the old rules of 
civil procedure. 
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A few fundamental principles with respect to pro¬ 
cedure will be recognized as of universal application, 
to wit: 


1. Xo Court is helpless to prevent injustice by rea¬ 
son of its own rules and where such rules are being 
used as a vehicle of injustice it is always within the 
power of a court which enacts rules of procedure, to 
modify and mold them to meet a particular case of 
hardship in order to prevent injustice. If there are 
any cases in the Courts where the contrary has been 
held the time lias arrived in the year 1039 for such de¬ 
cisions to be declared obsolete and ineffective. 


2. Notwithstanding the old rules of civil procedure 
governing in this Court prior to the adoption and ef¬ 
fective date of the New Rules of Civil Procedure, in 
view of the liberal purpose and intention of the new 
Federal Rules of Civil Procedure there can be no ques¬ 
tion that the merits of this controversy should be de¬ 
termined by the Court irrespective of whether or not 
such bill was approved within a given date—provided, 
that within a reasonable time, and in the interest of 
justice, the trial judge actually did approve the bill 
of exceptions and certified it. 

See Rule 59, subject “New Trials” and Notes there¬ 
on, found in Federal Rules of Civil Procedure and 
Proceedings of the American Bar Association Insti¬ 
tute, Cleveland, 1938. 

It will be noted from an examination of the above 
rule and notes that the purpose of the new rules was to 
enlarge the right of the trial court to grant new trials. 


even as to any part of a controversy where error was 
obviously made. Also it is obvious from a reading of 
Rule 86 that the new rules gave to this Court far 
broader powers in receiving the record of this case, 
including the judicially approved Bill of Exceptions, 
and passing upon its merits, than the old rules,—the 
purpose of the new rules being to liberalize the rights 
of parties rather than to restrict them. 

Rule 86 is here quoted as follows: 

“Rule 86, EFFECTIVE DATE. These rules 

will take effect on the dav which is 3 months sub- 

*> 

sequent to the adjournment of the second regular 
session of the 75th Congress, but if that day is 
prior to September 1, 1938, then these rules will 
take effect on September 1, 1938. They govern all 
proceedings in actions brought after they take 
effect and also all further proceedings in actions 
then pending, except to the extent that in the opin¬ 
ion of the court their application in a particular 
action pending when the rules take effect would 
not be feasible or would work injustice , in which 
event the former procedure applies.” (Italics 
ours.) 

In this case it has never been suggested by appellees 
that receiving the bill of exceptions in this cause would 
work injustice. It could not be fairly so suggested, 
since receiving it would merely be giving considera¬ 
tion to the case which was determined bv the trial 
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court and a jury, and reviewing alleged errors during 
the trial. Such action would determine the justice 
of the matter rather than “work injustice" and the 
holding of this Court by its various interlocutory 
orders has prevented and now prevents a hearing upon 
the merits of the controversy. Such result conflicts 
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sharply, we believe, with the purpose of the new 
Federal Rules. 

We are familiar with tlie preliminary order of this 
Court refusing to receive the bill of exceptions and 
striking it from the tiles on the ground that the old 
rules governed, but we are not convinced that the 
Court’s decision to that effect should stand, because, 
clearly, new Rule 8(1, just quoted, was intended to cover 
just sucli cases as this, where “further proceedings in 
actions then pending** were required to be taken. In 
all such cases the new rules must apply, unless the 
Court may determine from the record that such ap¬ 
plication of the new rules “would work injustice'*. 

We must emphasize once again that the vital objec¬ 
tives to be attained by the new rules was the estab¬ 
lishment of justice in all legal proceedings, the elimina¬ 
tion of technicalities in procedure, the prevention of in¬ 
justice, regardless of former precedents, based upon 
procedural rules which had become outmoded and out¬ 
worn and had come under the heartv condemnation of 
the bench and bar of the country, as well as public au¬ 
thorities and the people. 

In view of the considerations here presented, it is 
earnestly urged that this Court enter its order requir¬ 
ing the printing of the bill of exceptions and that the 
cause be retained for final argument after such print¬ 
ing, and that thereupon the case be presented on its 
merits. 

Should this court adhere to its previous order strik¬ 
ing the bill of exceptions we urge nevertheless that it 
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direct a new trial because of the abuse of discretion by 
the trial judge in refusing a new trial on the grounds 
of newly discovered evidence and on the further 
ground that appellant has been denied her day in this 
Court on the merits of her case, without fault on her 
own part, and after a showing of proper diligence 
throughout the case. 


Respectfully submitted, 

ROBERT H. McNEILL, 
Attorney for Appellant. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA. 


October Term, 1939. 


No. 7269. 


MAUD JOERNS, 
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vs. 

WILLIAM GORDON IRVIN, 
Appellee. 


APPENDIX TO APPELLANTS BRIEF CONTAIN¬ 
ING SPECIAL INSTRUCTIONS PRAYED BY 
APPELLANT AND DENIED BY THE TRIAL 
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Defendants’ Prayer No. 2. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 


William Gordon Irvin, 

Plaintiff , 


G eokge 
.Tokens, 


vs. 

Joerxs and Maud 
Defendants. 


At Law No. 88,105 


The jury is instructed that if you find the plaintiff 
was on defendants’ premises wrongfully or was or¬ 
dered to leave the premises and did not, then the 
defendants had the right to use reasonable force to 
put the plaintiff off. 


Defendants’ Prayer No. 3. 

TN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


William Gordon Irvin, 

Plaintiff . 

vs. 

Gf.orgf. Joerns and Maud 
Joerxs, 

Defendants. 


V At Law No. 88,103 


_ J 


The jury is instructed that if the plaintiff has not 
proven hv a preponderance of the evidence that the 
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defendants directed or commanded Gattis to strike 
plaintiff, then you must find for the defendants, or if 
after considering the evidence you find plaintiff has 
proven to your satisfaction by a preponderance of the 
evidence that only one of the defendants directed and 
commanded Gattis to strike plaintiff, then you must 
find for the other defendant, and find for the plaintiff 
only as against the defendant whom you find express- 
lv commanded, ordered or authorized such assault. 

m 7 


Defendants" Prayer No. 4. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


William Gordon Irvin, 


Plaintiff, 


vs. 


George Joerns and Maud 
Joerxs, 

Defendants. 


L Law No. 88,103 


The jury is instructed that the mere fact that the 
defendants were present at the scene of the assault or 
close thereby raises no presumption that the defend¬ 
ants or either of them instructed or directed Gattis 
to commit the assault and any altercation or dispute 
as had taken place between the plaintiff and defend¬ 
ants, or either of them, at the time of the assault or 
prior thereto, does not tend to prove that defendants or 
either of them directed or commanded the assault but 
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you must find that the defendants or one of them, ex¬ 
pressly commanded, ordered, or authorized Gattis to 
assault the plaintiff and that Gattis acting pursuant to 
such command, order or authority did assault the 
plaintiff. 


Defendants’ Prayer No. 5. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


fiLLiAM Gordon Irvin, 

Plaintiff , 
vs. 

e o r g e Joerns and Maud 
JoERNS, 

Defendants. 


Law No. 88,103 


The Court instructs the jury that if they find that 
the injuries complained of in this case result from 
some other cause than the alleged assault, then the 
verdict shall be for the defendants. 
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Defendants’ Prayer No. 6. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


William Gordon Irvin, 

Plaintiff, 

vs. 

I 

George Joerns and Maud 
Joerns, 

Defendants. 


I Law No. 88,103 


The Court instructs the jury that the mere happen¬ 
ing of the assault by Gattis raises no presumption, 
agency, or obligation on the part of the defendants, 
but the burden is upon the plaintiff to establish by a 
preponderance of the evidence that the blow complain¬ 
ed of was directly and proximately caused by the ex¬ 
press direction of the defendants and at their com¬ 
mand, and if after considering all the evidence the 
minds of the jury are left in a state of even balance 
as to whether the defendants directed and commanded 
Gattis to strike plaintiff, then the verdict of the jury 
shall be for the defendants. 
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Defendants’ Prayer No. 7. 

TN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


William Gordon Irvin, 

Plaintiff , 
vs. 

George Joerxs and Maud 
Joerxs, 

Defendants. 


L Law No. 88,103 


The jury is instructed that if you find from a pre¬ 
ponderance of the evidence that the defendants, or 
either of them, directed and commanded Gattis to 
strike plaintiff, in considering the amount of damages 
to which he may he entitled as against the defendant, 
or defendants, then the plaintiff must prove by a pre¬ 
ponderance of the evidence that the injuries complain¬ 
ed of were caused by, or directly grew out of the as¬ 
sault. If you are not satisfied by a preponderance of 
the evidence that the assault was authorized or direct¬ 
ed by the defendants, or one of them, and that the 
injuries complained of were caused by or resulted 
from the assault, then your verdict should be for the 
defendants. 


